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Protester 's  b i d  accompanied by b i d  bond 
i n  name of j o i n t  v e n t u r e  c o n s i s t i n g  o f  
p r o t e s t i n g  c o r p o r a t i o n  and p r o t e s t e r  a s  
a n  i n d i v i d u a l  m u s t  be re jec ted  even  
though i n d i v i d u a l  s i g n e d  t h e  b i d  b o t h  as 
a n  o f f i c e r  o f  t h e  c o r p o r a t i o n  and  a 
p a r t n e r  s i n c e  a l l  o t h e r  p a r t s  o f  b i d  
i n d i c a t e d  t h a t  o n l y  c o r p o r a t i o n  was t h e  
b idder  and t h e  presence of t h e  t w o  s i g -  
n a t u r e s  on t h e  b i d  a t  bes t  made t h e  b id -  
der ' s  i d e n t i t y  ambiguous.  

A t l a s  C o n t r a c t o r s ,  Inc./Morman T. Hardee ,  a J o i n t  
V e n t u r e ,  p r o t e s t s  t h e  award o f  a c o n t r a c t  t o  any  o t h e r  
b i d d e r  unde r  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  DACA87-82-B- 
0040 i s s u e d  by t h e  Army Corps  o f  E n g i n e e r s  f o r  t h e  
c o n s t r u c t i o n  o f  v a r i o u s  f a c i l i t i e s  a t  t h e  M i s s i s s i p p i  Army 
Ammunition P l a n t ,  Bay S t .  L o u i s ,  M i s s i s s i p p i .  The  con- 
t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  A t l a s '  b i d  was nonrespon-  
s i v e ,  s i n c e  there  was a d i s c r e p a n c y  between t h e  l e g a l  
e n t i t y  shown on t h e  b i d  and t h e  l e g a l  e n t i t y  shown o n  t h e  
b i d  bond. F o r  t h e  r e a s o n s  d i s c u s s e d  below, w e  deny  t h e  
protest. 

The IFB r e q u i r e d  a b i d  g u a r a n t e e  i n  t h e  form of a b i d  
bond w i t h  "good and s u f f i c i e n t "  s u r e t y  a c c e p t a b l e  t o  t h e  
Government. The s o l i c i t a t i o n  f u r t h e r  p r o v i d e d  t h a t  f a i l -  
u r e  t o  f u r n i s h  a b i d  g u a r a n t e e  i n  t h e  p r o p e r  form and 
amount,  by t h e  time s e t  f o r  o p e n i n g  of b i d s ,  m i g h t  be 
cause f o r  r e j e c t i o n  o f  a b i d .  

A t l a s  w a s  t h e  low b i d d e r  a t  t h e  J u l y  8 ,  1982 b i d  
o p e n i n g .  The s i g n a t u r e  b l o c k  o n  A t l a s '  b i d  a p p e a r e d  as  
f o l l o w s :  



B-208 3 3 2 

N a m e  o f  B i d d e r  F u l l  N a m e  o f - z x l  P a r t n e r s  
A t l a s  C o n t r a c t o r s ,  I n c .  ( S i g n a t u r e  i n  I n k )  Norman T. 

- Hardee  ---- 
B u s i n e s s  Address:  
1 7 0 1  West Freeway 
F o r t  Worth,  Texas  76102 
By : 

( S i g n a t u r e  i n  I n k )  
- __I ---. Norman T. Hardee 

T i t l e :  
- P r e s i d e n t  

" A t l a s  C o n t r a c t o r s ,  I n c . "  was a l so  named a s  t h e  b i d d e r  i n  
b l o c k s  a p p e a r i n g  on  p a g e s  1 and 5 of t h e  s o l i c i t a t i o n  and 
on t h e  f r o n t  o f  t h e  e n v e l o p e  i n  which A t l a s  s u b m i t t e d  i ts  
b i d .  I n  a d d i t i o n ,  on SF19-B, " R e p r e s e n t a t i o n s  and 
C e r t i f i c a t i o n s , "  u n d e r  "Type o f  O r g a n i z a t i o n , "  A t l a s  
checked  t h e  box b e s i d e  t h e  word " c o r p o r a t i o n "  r a t h e r  t h a n  
t h e  box b e s i d e  " j o i n t  v e n t u r e . "  

The b i d  bond,  which r e f e r e n c e d  t h e  I F B  number,  iden-  
t i f i e d  i ts p r i n c i p a l  a s  " A t l a s  C o n t r a c t o r s ,  I n c . ,  and 
Norman T. Hardee, a n  I n d i v i d u a l . "  I n  t h e  s i g n a t u r e  blocks 
for t h e  p r i n c i p a l  a p p e a r e d  t h e  s i g n a t u r e  o f  "Norman T. 
Hardee" a s  p r e s i d e n t  o f  A t l a s  C o n t r a c t o r s ,  I n c .  and also 
as  a n  i n d i v i d u a l .  F u r t h e r ,  t h e  words " j o i n t  v e n t u r e "  were 
checked  i n  a space e n t i t l e d  "Type of O r g a n i z a t i o n "  appear- 
i n g  i n  t h e  upper r i g h t  c o r n e r  o f  t h e  f a c e  of t h e  b i d  bond. 

By l e t t e r  d a t e d  J u l y  1 5 ,  t h e  c o n t r a c t i n g  o f f i c e r  
i n fo rmed  A t l a s  t h a t  i t s  b i d  was b e i n g  r e j e c t e d  a s  nonre-  
s p o n s i v e  b e c a u s e  o f  t h e  d i s c r e p a n c y  between t h e  b i d d e r  and 
t h e  p r i n c i p a l  shown o n  t h e  b i d  bond. Award was made o n  
J u l y  16 to  Roy Ander son ,  Jr. , I n c .  i n  t h e  amount o f  
$ 1 , 9 6 8 , 2 0 4 .  A t l a s '  b i d  was $ 1 , 9 4 3 , 0 0 0 .  

A t l a s  c o n t e n d s  t h a t  t h e  r e j e c t i o n  o f  i ts  b i d  by t h e  
c o n t r a c t i n g  o f f i c e r  was improper s i n c e  b o t h  t h e  b i d  and 
t h e  b i d  bond i n d i c a t e  a n  i n t e n t i o n  on  i t s  p a r t  to  p e r f o r m  
t h e  work as  a j o i n t  v e n t u r e .  A t l a s  n o t e s  t h a t  t w o  s i g n a -  
t u r e s  appear on  t h e  b i d ,  namely,  "Norman T. Hardee" a s  
p r e s i d e n t  o f  A t l a s  C o n t r a c t o r s ,  I n c .  and as a n  i n d i v i d u a l  
u n d e r  a s e p a r a t e  h e a d i n g  e n t i t l e d  " F u l l  Name of All P a r t -  
n e r s . "  A t l a s  f u r t h e r  m a i n t a i n s  t h a t  t h e  second s i g n a t u r e  
o n  t h e  b i d  bond w a s  c l e a r l y  by "Norman T. Hardee"  i n  h i s  
i n d i v i d u a l  c a p a c i t y  s i n c e  i t  appears w i t h o u t  a n y  t i t l e  or 
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corporate a f f i l i a t i o n  and t h a t  t h e r e f o r e  it is " i l l o g i c a l "  
to  a t t a c h  no  s i g n i f i c a n c e  to  t h e  p r e s e n c e  of t h e  second  
s i g n a t u r e .  R a t h e r ,  A t l a s  a sser t s  t h a t ,  by h i s  s econd  
s i g n a t u r e ,  "Norman T. Hardee"  was naming h i m s e l f ,  i n  h i s  
i n d i v i d u a l  c a p a c i t y ,  a s  t h e  p a r t n e r  o f  A t l a s  C o n t r a c t o r s ,  
I n c .  i n  a j o i n t  v e n t u r e  f o r  p u r p o s e s  o f  t h i s  s o l i c i t a t i o n .  
Accord ing  to  A t l a s ,  t h e  i n d i c a t i o n  i n  t h e  b i d  t h a t  a j o i n t  
v e n t u r e  was i n t e n d e d  is r e i n f o r c e d  by t h e  p r i n c i p a l s  named 
i n  t h e  b i d  bond. 

B i d  bond r e q u i r e m e n t s  are a mater ia l  p a r t  of t h e  I F B  
which t h e  c o n t r a c t i n g  o f f i c e r  c a n n o t  waive.  See  52  Comp. 
Gen. 223 ( 1 9 7 2 ) ;  50 C o m p .  Gen. 530 ( 1 9 7 1 ) .  Thus ,  a b i d  
bond which  names a p r i n c i p a l  d i f f e r e n t  from t h e  nominal  
b i d d e r  i s  d e f i c i e n t  and t h e  d e f e c t  may n o t  be  waived a s  a 
minor  i n f o r m a l i t y .  --- A. D. R o e  Company, I n c . ,  54 Comp. 
Gen. 271 (19741, 74-2  C P D  1 9 4 .  T h i s r u l e  is prompted by 
t h e  r u l e  of s u r e t y s h i p  t h a t  no o n e  i n c u r s  a l i a b i l i t y  to  
pay  t h e  d e b t s  or p e r f o r m  t h e  d u t y  o f  a n o t h e r  u n l e s s  he  
e x p r e s s l y  a g r e e s  t o  be  bound. See Hoyer C o n s t r u c t i o n  
Company/K. D. Hoyer ,  a J o i n t  V e n t u r e ,  B-183096, March 18 ,  
1975,  7 5 T C - 1 6 3 ,  

- 

_I 

The agency  a r g u e s  t h a t  A t l a s '  b i d  a s  s u b m i t t e d  is, a t  
best ,  ambiguous and c o n f u s i n g  a s  t o  t h e  r ea l  p a r t y  i n  
i n t e r e s t .  Whi le  w e  have  found b i d s  r e s p o n s i v e  where t h e  
b i d  bond named d i f f e r e n t  p r i n c i p a l s  i n  cases where w e  were 
a b l e  t o  c o n c l u d e  f rom t h e  b i d  i t s e l f  t h a t  t h e  i n t e n d e d  
b i d d e r  was t h e  same l e g a l  e n t i t y  a s  t h e  named p r i n c i p a l  o n  
t h e  b i d  bond,  see Hoyer C o n s t r u c t i o n  Company/K. D. Hoyer ,  
a J o i n t  V e n t u r e ,  s u p r a ,  s u c h  a f i n d i n g  1s n o t  p o s s i b l e  
h e r e .  To f i n d  t h e  b i d  r e s p o n s i v e ,  t h e  agency  w o u l d  have 
to  make t h e  f o l l o w i n g  a s s u m p t i o n s :  (1) t h a t  t h e  pro- 
tester 's  c h a r a c t e r i z a t i o n  of i t se l f  as  a s i n g l e  e n t i t y  
r a t h e r  t h a n  a j o i n t  v e n t u r e  i n  t h e  b l a n k s  p r o v i d e d  i n  t h e  
s o l i c i t a t i o n  f o r  "name of b i d d e r "  o n  p a g e s  1 and 5 of t h e  
I F B  as  w e l l  a s  on  t h e  f r o n t  o f  i t s  e n v e l o p e  was a m i s t a k e ;  
( 2 )  t h a t  p ro tes te r ' s  r e p r e s e n t a t i o n  o f  i t s e l f  on  SF19-B 
u n d e r  "Type o f  O r g a n i z a t i o n "  a s  a T e x a s  c o r p o r a t i o n  and  
n o t  a j o i n t  v e n t u r e  was a l so  a m i s t a k e ;  ( 3 )  t h a t  t h e  
s i g n a t u r e  "Norman T. Hardee" a p p e a r i n g  i n  t h e  space 
p r o v i d e d  f o r  " F u l l  N a m e  o f  a l l  P a r t n e r s ' '  i n d i c a t e d  t h a t  
" A t l a s  C o n t r a c t o r s ,  I n c . , "  t h e  nomina l  b i d d e r  i n  t h e  
s i g n a t u r e  b l o c k ,  s i g n e d  t h e  b i d  n o t  f o r  i t s e l f  as  a 
c o r p o r a t i o n  b u t  a s  a n  a u t h o r i z e d  p a r t n e r  i n  t h e  j o i n t  
v e n t u r e  o f  " A t l a s  C o n t r a c t o r s ,  I n c . "  and "Norman T. 
Hardee" ;  and ( 4 )  t h a t  t h i s  j o i n t  v e n t u r e  was t h e  r ea l  
p a r t y  i n  i n t e r e s t  to t h e  s o l i c i t a t i o n .  Thus,  t h e  

I__ - --- -,- --- - 
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b i d  is at b e s t  ambiguous a s  to t h e  r ea l  b i d d i n g  p a r t y .  
S i n c e  i t  was n o t  c lear  from t h e  b i d  package  t h a t  t h e  j o i n t  
v e n t u r e  was b o t h  t h e  p r i n c i p a l  o n  t h e  b i d  and t h e  b i d  
bond,  t h e  b i d  c o u l d  p r o p e r l y  be rejected. We do n o t  t h i n k  
t h a t  a c o n t r a c t i n g  o f f i c e r  is o b l i g a t e d  t o  i n t e r p r e t  a n  
i n a r t f u l l y  p r e p a r e d  b i d ,  by sequen t i a l  l o g i c a l  d e d u c t i o n s  
and i n f e r e n c e s ,  t o  make i t  r e s p o n s i v e .  

The protes t  is d e n i e d .  

Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  

- 4 -  




